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In December 2008, the
Supreme Court of Canada
released written reasons
for its ruling in the land-
mark case of BCE Inc. v.
1976 Debentureholders,
2008 SCC 69 (CanLll). This important
case discusses directors' duties and the
application of the oppression remedy in
business corporation law. Because
these business law concepts are appli-
cable to condomini
decision in the BCE case contains im-
portant lessons for condominium direc-
tors.

Inside
this
Issue:

Directo
fiduciary
duties

Fair
Hearings

Curb
Appeal and
Easements

2
The first lesson is simple but critically

important: ~ Directors owe a fiduciary
duty to the corporation and only the
corporation.  The Court found that, in
cases where the interests of the corpo-
ration and those of stakeholders do not
coincide,
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s important

Judy Bang , B.A., LL.B.

Condominium  boards
should solve unit owner
disputes in accordance
with principles of natural
justice, by providing for
a fair hearing and an
opportunity to make a
representation in front of
an unbiased board of
directors who have not
predetermined the out-
come of the dispute.
The Court of Appeal
decision of Struchen v. Burrard Yacht

Club [2008] B.C.J. N0.1178 addresses
the requisite degree of fairness that
| must be afforded to a member in such
‘situations.
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The Supreme Court on directors' fiduciary duties

B.A., LL.B., ACCI

owe their duty to the corporation, not to
stakeholders, and that the reasonable
expectation of stakeholders is simply that
the directors act in the best interests of
the corporation. o

The second lesson is that directors must
make decisions in a manner that consid-
ers the interests of all affected stake-
holders. Failing to do so may give rise to
a claim that the directors are acting in a
man ey, that
prejudicial or that unfairly disregards the
interestso of a st
section 135 of the Condominium Act,
1998. After considering the cases on
oppression, the Court found that:

A[ T] he duty of t he
best interests of the corporation compre-
hends a duty to treat individual stake-
holders affected by corporate actions
equitably and fairly. There are no abso-
lute rules. In each case, the question is
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directors acted in the best interests of

the corporation, having regard to all
relevant considerations, including, but

not confined to, the need to treat af-
fected stakeholders in a fair manner,
commensur at e wi t h tr
duties as a responsible corporate citi-
zen. o

While lawyers will continue analyzing
its impact for a while, the Supreme

Ch §r thigosp pCewsrsti ve daerdBCEidask affers h y |

guidance to condominium directors who

a towdirtely | nthlee r tough cdecisions athaty t
may not please all of their unit own-
ers: The directorso
corporation, and their decision-making
must be even-handed and treat parties
qairly. eThit RiIng alsd helps @xplhin td
unit owners and other stakeholders the
criteria that must ultimately guide the
directorsé decisions
mark to help stakeholders determine if
their rights have been infringed.
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twhethére in all the circumbtantes, dther e ct or s
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1A Fair Hearing of Owner Disputes

| J. Robert Gardiner, B.A., LL.B., ACCI, FCCI

Predetermination : Burrard Yacht Club
faced a mess of corporate governance
issues and Mr. Struchen (a member of
the yacht club) protested. A legal dispute
erupted, and eventually, this led to the
expulsion of Mr. Struchen, pursuant to the
clubdés disciplinary
dance with its bylaws, the board of direc-
tors sent a letter to Mr. Struchen that out-
lined his misconduct and required his

/"‘
GYA

\
|
presence at a meeting to determine his |

expulsion. Specifically, the letter |
stated as follows:

|
iét he Board has et
contrary to Club Bylaw 10(3), you
hgve:ocedures. I n aclcor

willfully infringed the Bylaws, Rules
and Regulations of the Club

interfered with the use of Club prop-
ertyé

conducted yourself in an unseemly
manner €0

Continued on page 2...

— e o o o o o o o O o EE EE EE EE EE EE EE EE EE EE Em Em Em Em Em Em = mm

GARDINER MILLER ARNOLD ..

BARRISTERS & SOLICITORS


http://www.canlii.org/en/ca/scc/doc/2008/2008scc69/2008scc69.html
http://www.canlii.org/en/ca/scc/doc/2008/2008scc69/2008scc69.html

Page 2

Fair Hearing, continued from page 1...

The Court of Appeal held that a reasonable
person would perceive this letter as amount-
ing to the boar doés
factual issues without hearing all the evi-
dence, thereby preventing Mr. Struchen from
having a chance to fairly respond to the alle-
gations.

Judicial review of decision -making by
social clubs:  The degree to which a court
reviews the disciplinary proceedings of volun-
tary organizations depends on the nature of
the organization and the seriousness of the
consequences of the discipline. Generally, a
court will merely see to it that the discipline
committee has observed the procedure laid
down in its rules and by-laws, and will not
ot herwise interfere
making. So, in respect of expulsion hearings,
a court will only see whether there has been
fair play; that the person had notice of the
charge; and that the person was given a rea-
sonable opportunity to be heard.

Procedural Fairness: The applicable stan-
dard of procedural fairness takes into account
three requirements of natural justice: (1) no-
tice, (2) an opportunity to make a representa-

Curb

Andrea C. Krywonis,
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B.Sc. (Hons), LL

The difficult thing about an

stack.
Lots, they do not do it with

croaches on an easement.

Typically,

tionds decl aration

easements can be overwhelming. You can get a general idea of the

types of easements that may affect the |
i A, O t he descripti

whether a curb appeal project in a specific area would cause any

is that it is sometimes like looking for a needle in a hay-
It is a fact that when planners assign Parts to

not surprising that condos sometimes put off checking
the easements affecting the land on which they wish to
put planters, benches and other decorative (and sometimes immov-
able) items. While it is a minor consideration, a review could save the
time and cost of having to move an item should it be found that it en-

easements

) : A\
tion, and (3) an unbiased tribunal. Notice was f’ible apprehension of bias. The Court asked
not an issue in this case. Mr. Struchen was itself: I
given an opportunity to make a representation, . |
but that right presupposed that the issue had fi What would ~an info .r me d
etter realiasth c

P 'né& Herl pedefBimMet tard At a r@aonabld epboardos |
. having thought the matter throughd conclude?
person would not conclude that it had been

determined. So, a | et tVYeOIrJldhe’%h?_tplqkr{]?tglﬁmo{erl'keew_t%aqréOtr cI()s

. . t§|e}t the ecﬁsmn maker, whether consc(ljousg Pr
determination of Mr . ruchenos mi sconaddu .
unconsciously, predeter|mi

prior to the hearing was deemed to amount to

a predetermination of the factual issues and & 1o court of Appeal found that was the case |

den_i al of Mr. Str uchengﬁ.d rri é’ihﬁstté’t é“d"kl\ﬁr a §terpticeh'
sentation.

) ) ) Condo Disputes:  Since associations and so- |
Ur?blased. tribunal:  The court held that it was cial clubs are expected to apply principles of |
difficult to wuphold Mrynganhid Hstidd f Belrfing dut tieif disciphi-© . @
unbiased tribunal in this case, given the close nary hearings against unit owners, condomin- |
relationship amongst the voluntary members  jm corporations would also probably be held to |
of the yacht club. Further, the Court of Appeal  he same standard in a case where the board is
noted that, in this context, Mr. Struchenwould ¢ o nsi der i n g suspending | a

Whot Be eftifle to d He&® By petsdris ik 1 Ol the recreational facilities or where the board |
knowledgeable of the dispute. However, he s asked to choose which of two residents with a I
had the right to be heard in front of a board continuing noise dispute should be held ac-
that had not already gone on record (i.e., in  countable. Condo boards should ensure that |
the letter) stating that the allegations of mis-  they comply with principles of fairness and natu- |
conduct had been determined to be true. ral justice. It is a preferred practice to invite a

resident accused of misconduct to attend a |
Reasonable Apprehension of Bias: The §4irectorsé meetin g so [th
issue of predetermination is inextricably tied to | 5cc gl perspectives before deciding conten-
the principle that a decision-making body i ¢ s i ssues whi ch mal/
should not proceed where there is a reason- rights. ]
——
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: easS e me

f orget

extensive easement review  dominant tenement to have equivalent rights over a neighbouring

servient property when applicable.

When a contractor is hired to undertake a maintenance, repair or
landscaping project, be sure to disclose and provide a copy of any
relevant easement. It is particularly important to warn the contractor
of any potential hidden hazard in the workplace before the contract is
signed, as required by the Occupational Health and Safety Act. Re-
member the concrete driller who was not made aware of a buried high
-power electrical line easement within the garage slab. His estate
was entitled to hold each of the manager, directors, management

any rhyme or reason. It is

are cont ai nedanpanyrand 8andomidiuml persorfallybable. 0 t he cor por a
and, i'n some <cases, the number and wording of
Checking Schedule AAO0O to your coni¢

generally, that these easements exist. The task of actually reviewing

igseriptign plans is Aagniing. sGenerlly knewing thate for examplenae
Repair or Emergency Access easement exists could result in any

and by consulting Schedule
on plans and

encroachment. planters, benches, fountains, etc., being placed in locations where,
reasonably, such access would not be impeded. The tricky ease-
For example, typically a fisubj ectmenhts @re tbeaSewiocettility Accese easeménts, it that theytoften c o 1
mon el ements (i.e., a fAservient eralaetonmdetground items stich as avater mans, gas maires] sgwers o u 1
property (a fAdominant tenement 0) andsurhppemnps. sfiyou know thetlobadion pf thesp atiktysitems,ostieer a ¢ ¢

of automobiles, emergency vehicles and persons, or for maintenance
or repair purposes, or for rights of support of the neighbouring struc-
tural components, or with respect to services, utilities and facili-

ties. A Togetsher witho
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clear of them. If not then be mindful that such an easement exists
and err on the side of moveable decorations. If you plan on enhanc-
ing your curb appeal with permanent fixtures, such as fountains, ga-
al | o weboshoe gaclens, & aetgiled aepiewr ky yaur lavyer bf reasements
affecting the property might be warranted.

easement s
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IJust In time for Spring - First pool rule case reported under the \
; new Human Rights Tribunal l
I Mark H. Arnold, B.A., M.A,, LL.B., LL.M., Certified Specialist in Civil Litigation |
Andrea C. Krywonis, B.Sc. (Hons), LL.B. I
I The first reported condo decision In the Leonis case, the hours that children could effect. Although the test of undue hardship |
under the new Human Rights Tri- access the recreational facilities were limited. It ~ applies to a union, it will often be met by a |
| bunal regime was published was found that such restricted hours effectively showing of prejudice to other employees if
I 2,2009. Dellostritto v. York Re- precluded a family with children from accessing proposed accommodating measures are |
gion Condominium Corporation the pool and therefore had a discriminatory adopt ed. 0O |
| No. 688, [2009] O.H.R.T.D. No. effect on families with children. The Board of I
I %12I s an #dad u It 1 |ﬁ(m|lg/t(V\ﬂ1lb|’ElS) calkead the Trlbgngl under the This analysis comes from a Supreme Court of
fipool rul esd c¢ as enewregime) found that the restrictions on chil- Canada decision called Central Okanagan |
| dren's access to the recreational facilities were g :
I Background: ~ Mr. Dellostritto, a not reasonable although the Board of Inquiry ?C:?OlsDISIZC; :OI' 233 VI SRenatud(.) Appc)lyﬂnig | Id ;
father of two teenaged children, also concluded that no restrictions at all would iy 4 L . |
| complained that the description of  jmpose an undue hardship on the other resi- facilities, the Board of Inquiry in Leonis was
(BB the condo as an dersduid viished b fise Bd fClitRS The Tri-  Sonorory ool g Cdren unesriet |
building and pool rules, restricting swimming bunal in Dellostritto followed this rationale and with respect to children Would%ccasion undue |
I hours of 16-year-olds and under, resulted in @ found that Mr. Dellostritto had been discrimi- hardship to the condo corporation. havin
I systemic pattern of discrimination against him on  nated against on the basis of family status. P . por: ' 9 1|
the basis of age and family status. Mr. Dellos- regard to the__lmpact on other unit owners who |
I tritto claimed against two condominium corpora-  An important factor in Dellostritto is that, as a use the facilities.
tions who shared the pool and the property man-  part of settlement reached prior to the Case |
agement company. Resolution Conference, the condos had re- Undue hardship is a complicated concept. |
_ y ) _ _ _ moved al | fadul t | i f e Generally,dif a pérgpm eaymes diswrimdhation a d
I Prior to filing his formal complaint with the Tribu-  changed the pool rules to allow more family ~based on one of the grounds in the Human |
nal, Mr. Dellostritto and the condo boards at-  swim time. Therefore the Tribunal found that Rights Code, there is no discrimination so |
| tempted internal resoluthns without success.  when the complaint was first made, the pool long as accommodation is made to the point
I Prior to the Case Resolution Conference being rules did discriminate against Mr. Dellostritto  of undue hardship. Undue hardship takes into |
held, a settlement was negotiated between the  pased on family status, but once the new account the cost, outside sources of funding |
Iparties. The condos aghgedt|t@memnamo vieu| @ad et eandheajih andsafaty aspbctst o ther agconw a s
I lifestyleo signage and pRodisimishtioh. arierefode, tethtically, dt el I nfodation.
) ) . time of the Case Resolution Conference, there |
| The Tribunal Hearing: ~ Atthe Case Resolution  \yag no discrimination found against the condos ~_Dellostritto and Leonis are reminders  that
I Conference, Mr. Dell ost pidybnhgedtidniys@ust hat t he fcanddskhould ensure their rules are transpar- |
lifestyledo signage and marketing of the buil dentnatd do not, effectively or systemically, I
| made him and his family feel unwelcome. As a  Nonetheless, because the old pool rules were ~ discriminate. Each Human Rights Complaint
| result, they often used other recreation facilities.  found by the Tribunal to have a discriminatory s dealt with on a case-by-case basis and the |
With respect to the pool rules, he felt that there  impact, the Tribunal awarded monetary dam- legal costs are impossible to predict. If your |
| should be no age restriction and that pool rules  ages. Mr. Dellostritto asked for $4,000, for his  condo does not pay premiums for Human
I should be enforced against everybody equally. |egal fees to challenge the rule. The Tribunal Rights Defence insurance, it is highly recom- |
Mr. Dellostritto claimed that family swim hours  awarded him $1,000, taking into account the mended that it start to do so. Condo corpora- |

| swim hours. lostritto confirms the rationale in the Leonis

| . . ) Ease. andh a brief ex?aln5|op S Warrgntzd, N it a complaint with respect to human rights is
T h € ) Tribunal . d. : . s r_m S s_e d EMEIS" tbql:)%oardh@ S ?}quf tregqg(;ﬁzgl thi;o hade, the condo should take immediate steps

| plaint with respect to age discrimination, finding need to balance the rights of individuals and o hicote with the individual and sched-

violated the Human Rights Code.

The condos argued that the pool rules were
required for children under the age of 16 for
safety reasons and to preserve the quiet enjoy-
ment of other people using the pool during adult

no evidence of any discrimination - direct or
otherwise - experienced by Mr. Dellostritto due

condosd® good faith
plaint and that the claim with respect to age
discrimination had been dismissed.

Considerations in light of  Dellostritto : Del-

those of the condo community. The Board of
Inquiry analogized condos to unions in examin-

s t e toss showd alsodhave d Human Riphts Poticy

that either reinforces mediation under the
Condominium Act, 1998 or prescribes an in-
house manner of dealing with human rights
complaints. In these ways, much of the cost of
defending such a complaint can be reduced.

|
I
]
]
]
]
I

ule a meeting. Prior to the meeting, check with
the condodés | awyer as]

| tohis age. ing the balancing act: complaint so that you can attempt a construc- ]
Lwith ¢t M De Ll Crdttod | ai tive s%lution to any real or perceived discrimi-
i respec 0 ro. elgl ostrdtd 0078 fady me & 8 & &matibn’

| pool age restriction discriminated against him

based on family status, the Tribunal upheld the
finding in Leonis v. Metropolitan Toronto Condo-

| minium Corporation No. 741 which confirmed

that a restriction on the use of a pool could be
discriminatory on the basis of occupancy of ac-

| commodation.

~

impact of accommodating measures is not, as
in the case of the employer the expense to or
disruption of the business of the union but
rather the effect on other employees. ... Any
significant interference with the rights of others
will ordinarily justify the union in refusing to
consent to a measure which would have this

valid, the individual will appreciate having their
concerns heard. The condo would be wise to
ask its lawyers to examine its rules and poli- |
cies in light of a complaint to advise the board I

|

on a range of human rights issues and solu-
tions.

/
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